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Transparency International Anti-corruption Center Remarks and Suggestions on the Draft of the Armenian Procurement System Reforms Strategy

The presented document (the Strategy) includes both substantial positive, as well as certain negative elements. A key feature of the Strategy is that it identifies all those formal and informal problems, which exist in the public procurement system. At the same time, its major shortcoming is the insufficient level of efficiency and conformity of the proposals aimed at the solution of the existing problems of the system. Below are our organization’s remarks and suggestions on some points of the Strategy.

It is worth mentioning that in the Transparency International Anti-corruption Center (TI AC) study, which was aimed at the improvement of the Armenian public procurement system and was presented on December 2007 (Mapping Public Procurement System in Armenia, Yerevan 2007), a number of problems has been discussed, which possibly could be resolved in the case of the implementation of the presented draft Strategy. In particular, provisions envisaged in TI AC study and, at the same time, reflected in the Strategy are presented in Table 1.

Table 1. Problems figured out in TI AC study and reflected in the draft of the procurement system reform Strategy  

	TI AC Indicators
	Description/justification of the revealed problem
	Reflection of the revealed (by TI AC) problem in the draft Strategy

	Perception indicators
	
	

	Indicator 4 (Are the exceptions to open procurement abused?)
	Single source procurement  is abused in education, public health and culture areas
	Prices of a number of services (public health, education, etc.) procured through the public procurement system deviate from their market prices. These services are procured through a non competitive method (see p.3 of the Strategy)

	Indicator 7 (Does the staff in charge of evaluating the bids in public contracting processes possess expertise in the field of contracting?) 
	The evaluation is conducted by the commissions; however, in some cases low level of the qualification of specialists has been detected. 
	The Strategy emphasizes the importance of improving the skills of commission members.

	Indicator 14 (Is there an adequate supervision of the implementation of the contracts; when such supervision is under the responsibility of public officials?)
	Quality of the supervision over the implementation of the contracts
	As a first stage, it is foreseen to mandatory introduce a system of on-going reporting on the control over the implementation of contracts

	Institutional indicators
	
	

	Indicator 24 (Does the procurement law determine the existence of bidders' registers (national suppliers' register) for public procurement?)
	The legislation on the procurement does not define a register of suppliers
	It is foreseen to evaluate the degree of fulfillment of obligations by the suppliers.


In the meantime there is a number of problems/provisions, whose inclusion in the Strategy draft will, in the opinion of TI AC, promote the efficiency of the procurement system.

Table 2 presents those suggestions of TI AC, which would be desirable to address in the Strategy draft.

Table 2. Problems to be addressed in the framework of the Strategy

	TI AC indicators
	Description/justification

	Perception indicators
	

	Indicators 10-13

10 (Are the conflict of interest situations in preparing bidding documents for public contracting clearly established and complied with?)

11 (Are there precise restrictions on the participation in public bids for individuals that have participated in the previous (feasibility) studies on and the elaboration of bidding documents of a contracting process? Are these restrictions complying with?)

12 (Is the staff evaluating the bids different from the staff elaborating the bidding documents)

13 (Do cases of conflict of interests in the evaluation of offers occur?)
	Currently conflict of interest situations are possible in the course of the course of preparation and evaluation of bidding documents.

	Institutional indicators


	

	Indicators 54-58, 60

54 (Does the procurement law regulate explicitly conflict of interests situations in regards to staff responsible for the preparation of bidding documents?)

55 (Does the procurement law regulate that the staff in charge of the evaluation of the bids must be different from the staff responsible for the preparation of the bidding documents?)

56 (Are there precise provisions on conflicts of interest for bid evaluators?)

57 (Does the law restrict the participation in competitive bids for private sector individuals/companies that-directly or indirectly-have prepared the bidding documents (i.e. family members)?)

58 (Are public officials who took part in the evaluation/selection process prevented from contracting afterwards with the individuals/companies who were awarded the contract?)

60 (Is there a specific regulation on illicit enrichment in public office?)
	


1. The Strategy document correctly mentions about the imperfect mechanisms of pricing. In particular, it is mentioned that the prices indicated in the procurement contracts often differ from the average market prices. Obviously, this could take place due to both objective, as well as subjective factors. However, the impact of this problem is difficult to underestimate from the standpoint of valuation of funds. In this connection TI AC has the following suggestions.

· It would be desirable if the State Statistic Service conducts regular observations on the average market prices and publish the results of those observations. Based on them, the authorized state body would analyze the prices indicated in the public procurement contracts, and make available the results of those analyses. Apparently, procurement carried out at prices, above the average market prices, could be conditioned also by “corruption payments”
, which would point to institutional shortcomings, in particular, low efficiency of the services rendered by the State Procurement Agency (SPA).

· It is understandable, that, under other similar conditions, because of substantial differences between the salaries of state employees and staff members of project implementation units (PIUs) doing the same jobs, the former are more prone to “unforeseen bonuses”. Thus, in order to make more comprehensive conclusions on monitoring and price justifications, it would be desirable to conduct comparative analysis of the similar procurement carried out by SPA and PIUs. Such analysis would enable to have better understanding of the procurement environment. 

· It is proposed to establish a register of suppliers. It is also important to clearly define the criteria for the evaluation of the validity of price indicated in tender documentation and establishment of strict control of the tender commission over the fulfillment of those criteria.

2.  The Strategy points out that in some cases the bidders of the procurement process can collude among themselves and, ultimately, only one bidder will present a tender. Besides that the procurement frequently is carried out through mediated procurement, as a result of which the procurement prices increase. In the opinion of TI AC, the action plan of the Strategy should include measures targeting the stimulation of broader advertising of the necessity for the businesses to become contractors for the state needs. This advertisement could become a competitive advantage tool for bidders. In addition, the practice of rating of the organizations and application of mechanisms of non-material incentives should be a) based on clear criteria, and b) in organic connection with the legislation. From this viewpoint it is important to implement also non-material mechanisms, which could also avoid the current negative practice of using only price factors as evaluation criteria.

3. The Strategy stresses the importance of the involvement of non-resident organizations in the procurement processes. However, until now the official web-site on public procurement is not accessible for the foreign audience, as it is only in Armenian.

4. The Strategy correctly points to the problem of non-achievement of the results set by some procurement contracts. It is indisputable that the introduction of the on-going reporting, proposed in the Strategy, would contribute in the solution of this problem. In the meantime, in addition to this proposed measure, TI AC suggests to strengthen the public/civil servants’ skills of internal audit, in particular, specialized training courses can be conducted aiming to reveal possible risks in the procurement process. With this regard, it is encouraging that the Government of Armenia already has taken certain steps towards the legal regulation in this area (development and adoption of the strategy of the system of teaching, continuous training and attestation of the specialists of public finance management system). In the case of big value procurement contracts, the external audit should not be limited with the inspections conducted by the Chamber of Control of the Republic of Armenia. In this connection, in the cases of licensed activities it could be also discussed the possibility of giving opinion on the obligation fulfillment quality by the licensing organizations.

5. The qualification requirements usually set very low, and the price indicated in tender documentation, which, in practice, becomes the only selection criterion, does not encourage participation of highly qualified bidders, while low prices offered by the selected bidders with low qualification, to some extent, are conditioned by rendering low quality of procured items. If the authorities consider only the price, being aware that some bidders could submit false documents (this is also mentioned in the Strategy), then it makes sense to discuss the idea of reverse auctions.

6. There is a high probability that the departments responsible for the procurement will have no incentives to control the quality. Hence, the quality control should be carried out through the involvement of relevant specialized units or public sector. In this respect it should be encouraged the introduction of general provisions of control by self-regulated structures, and then, after that, enhance the level of responsibility and broaden the rights of such structures (international experience reveals that the creation of contractors’ associations could improve the situation). Also, this structure usually is given the authority for grading the quality of the work performed by the contractors.

7. The provision on the periodic tender mentioned in p. 9 of the Strategy is arguable, since it does not clarify, what kind of advantage this mechanism has over the change of the terms of the contract. Second, in our opinion, the selected bidder should be informed about the price indicated in tender documentation, and, only after if the selected bidder will not agree to offer the price less the proposed one, the right to change the subject of the contract should be reserved.

8. The draft correctly mentions that in many cases during the conduct of targeted tenders, the tender commissions do not follow in a due manner the legal requirement of evaluation of the reasonability of price indicated in tender documentation. In our opinion, the clear definition of criteria for the evaluation of the reasonability of the offered price in tender documentation would substantially improve the situation. In the meantime the draft does not clarify who should provide the evaluation of the reasonability, and consequently, which body should be responsible for such evaluation.

In this respect, it should be also added that there is no control over the number/quorum and identity of the tender commission members. Based on such control, it would also become possible to form a “black” list of tender commission members.

9. The current legal-normative of the existing procurement system is also constructed on the basis of the principles mentioned in the p. 12 of the draft Strategy, however, they are not applied in practice. Thus, from the standpoint of the struggle against anti-competitive agreements (collusion) the goal of the Strategy should be the suggesting concrete steps, rather than stating well-known principles.

10. Any strategy usually has target timelines for the achievement of declared goals, thus, in this case it would also be established. Also, the evaluation indicators should also have target timelines. In our opinion, it would be desirable to consolidate the factors and derive one integral factor by attributing statistical weight to each factor (in practice, it is possible not to achieve the expected result for one factor in the targeted time period, but achieve result on integral factor). Such approach would make easier the assessment of the efficiency of Strategy implementation.

11. Inclusion of a number of legal norms to be adopted in the course of the Strategy implementation also would enable the increase of the efficiency of the procurement system.

· The secondary legislation derived on the Law on Procurement is still incomplete, and, hence, does not enhance the efficiency of the procurement system.

· In the case of commodities traded on the commodity exchange, it could be discussed the adoption of the relevant legislation, which would enable to procure directly from the commodities exchange. It would also be viewed as a tool against monopolies. Such practice will also make possible increasing the valuation of funds, as a result of which this method of procurement is becoming more widespread (for example, in Russia, Kazakhstan and other countries).

· Currently, taking minutes of meetings and stenographic recording of protocols is widely acceptable practice in the civil service system. It would be desirable to adopt similar approach in the procurement system as well, and include that in the Strategy.

· Currently, in the case, if two or more bidders submit the lowest bidding prices, the bid is declared void (as, according to the procurement legislation, the winner is defined through bidding price, in the case of the same bidding price, it is impossible to define the winner). As a result, there is a useless waste of resources, and, in this connection, it is suggested to provide additional requirements, which would enable to select the winner in such cases. For example, from the standpoint of the social obligations of the state, such an additional criterion could be the number of disabled working in the bidding organization.

12. In the course of assessment it is important to pay attention also on the environmental consequences of the activities of the bidders.

13. There is an impression that the Strategy points to the fact that part of the problems is connected with the low level of awareness of business community. In this respect it is desirable to discuss the possibility of adoption of a program that will make more active business environment in the procurement processes.

14. The Strategy presents in a comprehensive manner the system of the e-procurement. However, it should be first assessed the degree of electronic accessibility in the country. According to The World Bank (WB) estimates, the number of Internet users in Armenia does not exceed 10%. For the government sector the development of electronic capacities will unavoidably become one of the components of e-governance. The problem is even more practical for the business community. In this connection, it would be more desirable to start with the creation of some infrastructure, mainly in Marzes (provinces), to make possible to expect high efficiency from the e-procurement system. This could be done, for example, through Internet kiosks or information “windows”.

15. It would be desirable to present in the Strategy in general terms how the government will control the validity of the procurement requirements set by the procuring entities, as, in this respect, the efficiency of the current control mechanisms is rather low, as a result of which the principle of efficient use of public finance is violated.

� In particular, the higher price could be conditioned by double corruption payments: a) at the stage of bidding in the State Procurement Agency (SPA); and, b) in the case, when the procuring entity approves incomplete fulfillment of the obligations by the selected bidder. 
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